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DETAILED ACTION 

It is noted for the record that Examiner Wollschlager has assumed responsibility 
for this application from Examiner Eashoo. 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.1 14, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on January 
9, 2007 has been entered. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 16 is rejected under 35 U.S.C. 112, second paragraphias being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. The claim recites that the vulcanized material is chromatically 
homogeneous. It is unclear how this limitation further limits the claim from which it 
depends since the result of the process of claim 1 is a chromatically homogenous 
material free from phenomena of directionality/color variation. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-12 and 14-16 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Stroppiana (EP 0 968 804 A2) in view of Smith et al. (US Pat. 

3,039,137) and Armstrong (GB 617,266) and as evidenced by Rosato (Extruding 

Plastics - A Practical Processing Handbook, Table 2.17, page 137). 

Regarding claims 1,10, 12 and 14-16: Stroppiana teaches the basic claimed 

process of forming a strip of elastomeric material, comprising: feeding an extruder 

strips of vulcanizable elastomeric material having different colors (3:1-10); extruding the 

elastomeric material through a die plate and forming a granular material (Fig. 1, 

elements 2-5 and 3:5-20); forming the granular material into a gap wherein pressure is 

applied to form a strip of vulcanizable elastomeric material (Fig. 1, elements 7-11); and 

subjecting the strip to vulcanization (Fig. 1 , element 12 and 4:1-15). It is intrinsic that the 

colored strips fed to the extruder are at least partially mixed in the extruder. 

Stroppiana further teaches that a "substantially uniform surface appearance" can also 

be made (3:1-10) in contrast to a non-uniform surface appearance. As such, it is 

submitted that it is well within the skill of an ordinary artisan that a "uniform surface 

appearance" is achieved by either using a chromatically homogeneous starting material 



Application/Control Number: 10/637,845 Page 4 

Art Unit: 1732 

or by blending different colored starting materials to form a chromatically homogeneous 
material. 

It is further submitted and is evidenced by Rosato (Table 2.17) that the teaching 
by Stroppiana at (3:1-10) suggests controlling the chromatic homogeneity to create a 
uniform surface appearance of the color of the extruded material with starting materials 
of different color, for example, by adjusting screw speed and controlling extrusion 
temperature. As such, the uniform surface appearance created by Stroppiana suggests 
to the ordinarily skilled artisan a uniform surface appearance being created from either a 
single color or multi colored feed material. The examiner further notes that the relative 
weight ratios of the differently colored starting materials and the specific starting 
materials (e.g. actual colors, shades, degree of compatibility, etc.) to be employed is not 
claimed and that it is well known in the art that the degree of mixing required to form a 
homogenous mixture is also impacted by the relative weight ratios of the differently 
colored materials to be mixed and the actual materials being mixed. 

Stroppiana does not teach mixing granular material and then gravity feeding the 
mixed material to a strip forming unit. However, Smith et al. teaches mixing granular 
material and then gravity feeding the mixed material to a strip forming unit (Figs. 1-2, 
elements 14, 16, and 18). The degree of homogeneity can intrinsically be increased by 
increasing the degree of mixing. Stroppiana and Smith et al. are combinable because 
they are from the same field of endeavor, namely, forming colored plastic sheeting. At 
the time of invention a person of ordinary skill in the art would have found it obvious to 
have mixed granular material and then gravity feed the mixed material to a strip forming 
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unit, as taught by Smith et al., in the process of Stroppiana, and would have been 
motivated to do so because Smith et al. suggests that such feeding means is an 
equivalent and alternative means to feed colored granules to a strip forming unit. 

Stroppiana does not teach using calendar rolls to form a strip. However, 
Armstrong teaches using calendar rolls to form a strip and feeding the material to the 
gap in the calendar rolls vertically (Figs. 2, element 14). Armstrong also teaches that the 
feed rate to the calendar rolls is at a rate which maintains a bank of material at the 
nip/gap (1:45-60). Stroppiana and Armstrong are combinable because they are from the 
same field of endeavor, namely, forming variegated plastic sheeting. At the time of 
invention a person of ordinary skill in the art would have found it obvious to have using 
calendar rolls to form a strip, as taught by Armstrong, in the process of Stroppiana, and 
would have been motivated to do so because Armstrong suggests that calendar rolls 
are an equivalent and alternative means to shape colored granules into a strip. 

Regarding claims 2 and 9: Stroppiana teaches storing granular material (Fig. 1, 
element S). Furthermore, it is submitted that it is intrinsic, if not obvious, that the 
granular material reaches room temperature while in storage. 

Regarding claims 3-8: Stroppiana teaches that the fragmented/granulated 
material can have various morphologies (2:49-55) and sizes (3:5-15). As such it is 
submitted, absent a teaching of unexpected results, that the particular size and crescent 
shape of the instantly claimed granular material is obvious choice of a known granular 
shape as suggested by Stroppiana. 

Regarding claim 11: The examiner recognizes that the claimed processing 
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temperature range is not substantially taught by the applied references. However, the 
reference(s) all teach the use of particular ingredients and therefore inherently place 
limits upon processing conditions. Since the instant claims are not limited to a specific 
material, it is submitted that it is well known in the molding art to optimize processing 
temperature depending upon the material being processed and would have found it 
obvious to do so using routine experimentation in order to form desired physical 
characteristics in the final molded product. 

Response to Arguments 

Applicant's arguments filed January 9, 2007 have been fully considered but they 
are not persuasive. 

Applicant's arg uments appear to be on the following grounds: 

1. The method disclosed by Stroppiana can provide a substantially uniform 
surface appearance if and only if strips of one single color are used as described in the 
1.132 Declaration 

2. The examiner has employed impermissible hindsight in making the rejection. 

3. Smith and Armstrong teach away from the homogenous limitations found in 
claim 1 since both Smith and Armstrong are directed to making multi-colored products. 

Applicant's arg uments are not persuasive for the following reasons: 
1 . As discussed in the rejection above, it is submitted and is evidenced by 
Rosato (Table 2.17) that the teaching by Stroppiana at (3:1-10) suggests controlling the 
chromatic homogeneity to create a uniform surface appearance of the color of the 
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extruded material with starting materials of different colors, for example, by adjusting 
screw speed and controlling extrusion temperature. As such, the uniform surface 
appearance created by Stroppiana and discussed at (3:1-10) suggests to the ordinarily 
skilled artisan a uniform surface appearance being created from either a single color or 
multi colored feed material. The examiner further notes that the relative weight ratios of 
the differently colored starting materials and the specific starting materials (e.g. actual 
colors, shades, degree of compatibility, etc.) to be employed are not claimed and that it 
is well known in the art that the degree of mixing required to form a homogenous 
mixture is also impacted by the relative weight ratios of the differently colored materials 
to be mixed and the actual materials being mixed. 

The examiner further notes that Stroppiana discloses a container (6), means for 
storage (S), and a metering device such as a hopper (1 1) and that Smith shows a 
means for storage/hopper that includes a screw, as is conventional in such hoppers, for 
conveying and metering the material out of the hopper. This screw employed by Smith 
intrinsically further mixes the material. 

2. In response to applicant's argument that the examiner's conclusion of 
obviousness is based upon improper hindsight reasoning, it must be recognized that 
any judgment on obviousness is in a sense necessarily a reconstruction based upon 
hindsight reasoning. But so long as it takes into account only knowledge which was 
within the level of ordinary skill at the time the claimed invention was made, and does 
not include knowledge gleaned only from the applicant's disclosure, such a 
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reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 
1971). 

3. The examiner notes that Stroppiana discloses producing material that has a 
uniform surface appearance/substantially chromatically homogeneous material as 
discussed above. Further, the hopper employed by Smith, and suggested by 
Stroppiana, employs a metering device/screw that further mixes the material, also 
improving the homogeneity of the mixture. Smith and Armstrong are not employed for 
their teaching of creating a chromatically homogeneous material but for substitution of 
equivalent and alternative means for processing colored granules as set forth in the 
rejection above. 

Conclusion 

All claims are rejected. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jeff Wollschlager whose telephone number is 571-272- 
8937. The examiner can normally be reached on Monday - Thursday 7:00 - 4:45, 
alternating Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Christina Johnson can be reached on 571-272-1 176. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Examiner 
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